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MEMORANDUM

To: People Interested in Access to Court Issues
From:  Dick Rothschild
Date:  March 2003

Re: Update XXI

New State Rules Permit Handwritten Pleadings and Rules

Thelengthy battle over no-handwriting rulesis over, and common sense hasprevailed. Effective
January 1, court clerks are prohibited from rgecting ether a pleading or a form soldy because it is
handwritten, hand printed or usesacolor other thanblue or black. The new CdiforniaRules of Court are
Rules 201(j), covering pleadings, and 201.4, which governsforms.

As often recounted on these pages, for years lega services advocates have battled county by
county, with some success, to convince presiding judges that no-handwriting rules denied access to the
courtsto pro per litigants without accessto word processors or typewriters.

Much of the credit goes to Ken Babcock, the director of the Public Law Center in Santa Ana
who serves on the advisory committee to the Judicid Council which formulated the proposed rules.
Severd legd services advocates sent comments to the Council supporting the proposed rule, and arguing
againg any amendments that would give clerks more discretion to rgect documents.

THE JUDICIAL COUNCIL WANTSYOU!

That'sright, you. Okay, us. Thefolksat the Judicid Council have read these
Updates, understand there are huge problems, and need our help to make things better. We can do two

things

(2) take the time to review and comment on proposed rules. The next batch should be out
sometime in April, and the comment period runs to July. All proposads will be avalable a
http://mww.courtinfo.cagov/invitationsocomment.  Unlike other governmenta agencies we could name,
the Council reads and discusses every single comment, so if you have something to say, say it.

(2) fill out the questionnaire attached to this email re forms youwould liketo seeimproved, and
whether you want to volunteer for aJudicia Council committee.

-1-



Fee Waiver |ssues

1. Feewaiver proceedings have become a little bit less than confidential in Orange County
Superior Court, according to Renato Izquieta of the Legal Aid Society of Orange County. Renato
witnessad afamily law proceeding involving alitigant who had previoudy qudified for in forma pauperis
gatus. The commissioner questioned the litigant in open court about al the details of his finances to
determine if he was dill digible for a fee waiver. The commissioner later reported that this was done
pursuant to a new court policy.

Rule 985(f) of the Cdifornia Rules of Court states that a hearing to determine fee waiver
digibility“shdl be hdd in private and the court shall excludeal persons court attaches, the gpplicant, those
present with the gpplicant’s consent, and any witness being examined.” Renao and Legd Aid Director
of Litigation Crystd Sims are making informal attempts to change court policy.

2. Thethird try was a charmfor Sharon Djema and other advocates at East Bay Community
Law Center for getting afee waiver approved for afoster parent. The Alameda County court rejected her
applicationtwice because the foster care income pushed her grossincome above the income digibility line
set by Government Code 868511.3(8)(6)(B). Under subdivison (C), however, the court may grant a
waiver if “the litigant is unable to proceed without usng money which is necessary for the use of the litigant
or the litigant's family to provide for the common necessaries of life" Sharon wrote a new gpplication,
pointing out, among other things, that the foster care money is supposed to be used only for the children,
not for court cogts. The new application was granted.

3. AliciaWright from the Harriett Buha Family Law Center reports that family law clerksin
the L.A. Superior Court’s Centra Didtrict continued to ask fee waiver gpplicants to fill out supplementa
formslong after that practicewas prohibited. SeeCd. R. Ct., R. 985(a). Complaintsfrom Alicia Harriett
Buhai director Betty Nordwind and others led to dimination of the form.

4. Inthesame court, reportedly, clerks are not gpproving fee waiver gpplicationsfrom litigants
who report no income at dl, and instead are scheduling those litigants to gppear before the Presiding
Judge. Though advocates have confidenceinthefairness of the Presiding Judge, the problemisthat some
litigants become intimidated and stop seeking fee waivers to which they are entitled.

The legdity of the practice is unclear, even it istrue, asthe court dams, that Some agencies
which are paid to hdp people file divorce papers are advising those people to file fraudulent fee waiver
gpplications reporting zero income. A court may schedule a hearing ingtead of granting an application at
the outset “[i]f the court determines . . . that there is subgtantial evidentiary conflict concerning the
gpplicant’ s digibility for in forma pauperisgatus. . . “ Ca R. Ct., R. 985(f).

5.  Jodie Berger at Legal Services of Northern California reports that the San Francisco
Superior Court clerk’ sofficedemanded afeefor the filing of a CalWORKSs writ petition, even though the
person filing the petition showed the clerk Welfare & Ingtitutions Code 810962, which states, “No filing
fee shd| be required for the filing of a petition pursuant to this section.” Jodiereportsthat when she brought
this problemto the attention of higher court personnd inthe past, everybody agreed withher and promised
it would never happen again.



Inthisparticular case, no further actionwas needed because Jodie, foreseeing problems, armed
her messenger with afee waiver request, which was granted.

Interpreters

1. Language accessissues continueto beaproblem for indigent litigants. Roberta Stovitz and
David Pdlack at Neighborhood Lega Services of Los Angeles County report that in the L.A. Superior
Court family courts divorces of non-English-speakers are continualy postponed because of a lack of
capable interpreters.

2. A hearing-impaired tenant is appedling an unlawful detainer judgment taken againgt her
following atria she was mostly unable to hear, reports Santa Rosa attorney David Grabill.  Though the
tenant appeared pro per at trid and repeatedly informed the trid court she was deef, the court did not assist
her. Thetenant relies upon, amnong other authorities, Evidence Code 8754(b), which providesthat “where
aparty or witnessis an individua who is deaf or hearing impaired and the person who is deaf or hearing
impaired is present and participating, the proceedings shdl be interpreted in alanguage that the individua
who is deaf or hearing impaired understands by a qudified interpreter appointed by the court or other
gppointing authority, or as agreed upon.”

Guardiansad Litem

An unwritten policy of the Alameda County Superior Court is causng trouble for
minors and their parents in dumlord litigation and other suits, reports Oakland attorney Zona Sage. The
court will not approve guardianad litem petitions from parentsif the parent isa so aplantiff inthe suit. This
causes enormous logidical and communication problems, particularly in multi-plaintiff suits where the
plaintiffs do not speak English, according to Zona. It is unclear what the court’ s statutory authority is for
its unwritten policy.

Court Reporters

A Santa Barbarajudge told litigants in a pending unlawful detainer trid that there was
no need for a court reporter, according to Alex Lambrous of the Legal Aid Foundation of Santa Barbara
County, who was representing the tenant. The judge stated that proceedings would be eectronically
recorded instead. Alex was planning to pressthe issue, but the landlord dismissed the u.d.

Code of Civil Procedure 8274c providesthat inalimited avil jurisdictioncase, officid reporters
“dhdl, at the request of ether party . . . take down in short-hand dl thetestimony . .. .” Government Code
§72194.5 states that in limited avil cases dectronic recording may be used only when “an officid court
reporter or atemporary court reporter isunavailable. . .. *

Misleading Notices
Some defendants are being mided by a San Francisco Superior Court loca form, charge a

group of legd services advocates. The problemis not what the Status Conference Natification Formsays.
it accurately tdls parties whenand where to appear at agatus conference. The problemiswhenthenotice
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is given and what the notice does not say.

As noted in a letter to the then-Presiding Judge written by Oren Sdllstrom of the Lawyers
Committee for Civil Rights, the notice istypicaly served at the same time as the summons and complaint.
Clientslook at the gpecific time and place, and concludethat showing up at the status conferenceisthe firg
thing they need to do in the case. In the mean time, a default is taken againg them for failing to respond
to the summons and complaint. The advocates suggest a bold warning on the notice that “the law may
requirethat the partiestake other actions prior to [the Status conference date].” Oren reportsthat the court
was receptive to his letter, and isin the process of changing the form.

Phony “Legal Aid” Agencies

The Court of Apped has afirmed a sweeping injunction againg a“typing” service that takes
money from poor people who think they are going to “Legd Aid.” Brockey v. Moore, No. C038317
(Cal. App. Feb. 20, 2003), 2003 DIDAR 3018 (March 19issue). The injunction, among other things,
prohibits the defendant from using “legd aid” or “legd services’ in any of his busnesses.

The case was tried by former LSNC attorney Gary Rhoades. The opinion was initidly
unpublished, but after letters from LSNC director Gary Smith and several other legd services attorneys
the Court of Apped agreed to publish the decison.



